


What this training session will cover:

• Disparate Treatment and Impact
• The Role of the Investigator in Process A & B 
• Evidence and Relevance
• Features of Informal Resolution in Process A & B
• Features of Hearings [Process B]





Disparate Treatment
Disparate treatment occurs when individuals are treated 
differently because of their membership in a protected class, such 
as race, gender, religion, or age.

Example: In a hiring process, if a qualified candidate is not hired 
because of their race or gender, despite meeting all the job 
requirements, it constitutes disparate treatment. 



Disparate Impact
Disparate impact occurs when a policy or practice, although neutral on its 
face, disproportionately affects individuals of a particular protected class.

Example: A company implements a requirement that all employees must be 
able to lift 50 pounds as part of their job duties. While this requirement may 
seem neutral, it disproportionately affects women who, on average, may have 
less upper body strength than men. If the lifting requirement isn't directly 
related to job performance, it could be considered disparate impact. 

Example: An apartment complex implementing a policy that prohibits renting 
to individuals with felony convictions, which disproportionately affects African 
American applicants due to the higher rates of incarceration in that 
demographic group.



Disparate Treatment and Impact
In both cases, it's essential to analyze the intent behind the actions or 
policies and their actual effects on protected groups. While disparate 
treatment involves intentional discrimination, disparate impact focuses 
on the disproportionate outcomes of seemingly neutral policies or 
practices. Both are prohibited under various anti-discrimination laws, 
including the Civil Rights Act of 1964 in the United States.



Role of the Investigator
[Process A & B]



What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
In Process A vs. Process B
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What does the Investigator Do?
In Process A vs. Process B
Process A-- Assist the SDEC with conducting an initial assessment to 
determine if there is reasonable cause to believe the Respondent has 
violated policy. If there is insufficient evidence to support reasonable cause, 
the process is closed with no further action
Process B-- Assist the SDEC with conducting a prompt initial assessment to 
determine if the allegations indicate a potential policy violation 

Title IX--The Department declines to add a reasonable cause threshold into § 
106.45. The very purpose of the § 106.45 grievance process is to ensure that 
accurate determinations regarding responsibility are reached, impartially and 
based on objective evaluation of relevant evidence; the Department believes 
that goal could be impeded if a recipient’s administrators were to pass 
judgment on the sufficiency of evidence to decide if reasonable or probable 
cause justifies completing an investigation.

Title IX Final Rule (2020) at 30105.
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What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
Process A (Notice)
Process A-- Prepare the initial Notice of Investigation and Allegation (NOIA) on 
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What does the Investigator Do?
Process B (Notice)
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What does the Investigator Do?
Process B (Notice)
Amendments and updates to the NOIA may be made as the 
investigation progresses and more information becomes available 
regarding the addition or dismissal of various charges.

Notice will be made in writing and may be delivered by one or more 
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What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
In Both Process A vs. Process B
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What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
In Both Process A & B
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What does the Investigator Do?
In Process A vs. Process B
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What does the Investigator Do?
In Both Process A & B

Process A--G$&#"(,(-.%1$")"'6&>"(&'>"6#&9,#&.'($"1.$#(
/522+(65%%,$&A&'9(#)"(&'>"6#&9,#&.'(,'*(,22(">&*"'-"

Process B--G$&#"(,(-.%1$")"'6&>"(&'>"6#&9,#&.'($"1.$#(
/,&$2+(65%%,$&A&'9(#)"(&'>"6#&9,#&.'K(,22(4&#'"66(
&'#"$>&"46:(,'*(,**$"66&'9(,22(relevant evidence8(
I11"'*&-"6(&'-25*&'9($"2">,'#(1)+6&-,2(.$(*.-5%"'#,$+(
">&*"'-"(4&22(?"(&'-25*"*

Policy and Processes | Title IX (hope.edu)

/offices/title-ix/policy-procedure.html


Investigation Process A vs. B
Process A 

u Investigator’s report 
contains a recommendation 
to the Decision-makers on a 
determination, based on a 
preponderance of the 
evidence, whether a policy 
violation is more likely than 
not to have occurred.
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u The Investigator(s) will gather, assess, 
and synthesize evidence, but make no 
conclusions, engage in no policy 
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What does the Investigator Do?
Process A 
Provide parties with a copy of the draft investigation report when it is 
completed, including all relevant evidence, analysis, credibility 
assessments, and recommended finding(s)
Provide each party with a full and fair opportunity to respond to the 
report in writing within five (5) days and incorporate that response into 
the report
Investigators may choose to respond in writing in the report to the 
responses of the parties, and/or to share the responses between the 
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What does the Investigator Do?
In Process B

Prior to the conclusion of the investigation, provide the parties and their 
respective Advisors (if so desired by the parties) an electronic or hard copy of the 
draft investigation report as well as an opportunity to inspect and review all of 
the evidence obtained as part of the investigation that is directly related to the 
reported misconduct, including evidence upon which the Hope College does not 
intend to rely in reaching a determination, for a ten (10) business day review and 
comment period so that each party may meaningfully respond to the evidence. 
The parties may elect to waive the full ten days.
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What does the Investigator Do?
In Process B
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Evidence and Relevance
[Process B Focus]



“A recipient must ensure that decision-makers receive 
training on . . . issues of relevance of questions and evidence, 
including when questions and evidence about the 
complainant’s sexual predisposition or prior sexual behavior 
are not relevant . . .”

“A recipient also must ensure that investigators receive 
training on issues of relevance to create an investigative 
report that fairly summarizes relevant evidence . . .”

§ 106.45 (1)(iii) Grievance process for formal 
complaints of sexual harassment. 



“(1)Basic requirements for grievance process. A recipient’s 
grievance process must— 

. . . 

(ii) Require an objective evaluation of all relevant 
evidence – including both inculpatory and exculpatory 
evidence –  . . .

§ 106.45 (1)(ii) Grievance process for formal 
complaints of sexual harassment. 

(emphasis added)





. . . § 106.45 does not set parameters around 
the “quality” of evidence that can be relied on, 
§ 106.45 does prescribe that all relevant 
evidence, inculpatory and exculpatory, whether 
obtained by the recipient from a party or from 
another source, must be objectively evaluated 
by investigators and decision-makers free from 
conflicts of interest or bias and who have been 





Exculpatory Evidence

Evidence tending to establish a 
defendant’s innocence. 

Bryan A. Gardner, Black’s Law Dictionary 10, (2014). Pg. 675.



Evidentiary Standard

Using a preponderance of the evidence 
standard, and considering relevant definitions in 
the Policy,  the hearing panel weighs the evidence 
to determine whether the Respondent violated 
the Policy.
 50.01% likelihood or 50% and a feather
 Which side do you fall on?

Contrast this with 
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          Title IX Final Rule (2020) at 30337.





Relevance 

The final regulations do not define 
relevance, and the ordinary 
meaning of the word should be 
understood and applied.     
           Id. at 30247 n. 1018.



Definition of “Relevant” 

Having significant and demonstrable bearing on the 
matter at hand.  

Affording evidence tending to prove or disprove the 
matter at issue or under discussion.
                  
                  
                  
                  
                  
             merriam-webster.com



Title IX Final Rule (2020) 





Prior Sexual History/Sexual 
Predisposition

Section 106.45(b)(6)(i)-(ii) protects 
complainants (but not respondents) from 
questions or evidence about the 
complainant’s prior sexual behavior or 
sexual predisposition, mirroring rape 
shield protections applied in Federal 
courts.

Id. at 30103 (emphasis added).



Rape Shield Language

[T]he rape shield language in § 106.45(b)(6)(i)-(ii) bars 
questions or evidence about a complainant’s sexual 
predisposition (with no exceptions) and about a 
complainant’s prior sexual behavior subject to two 
exceptions: 
 1) if offered to prove that someone other than the 
respondent committed the alleged sexual harassment, or 
 2) if the question or evidence concerns sexual behavior 
between the complainant and the respondent and is offered 
to prove consent.

Id. at 30336 n. 1308 (emphasis added).



Consent and Rape Shield Language

[A] recipient selecting its own definition of consent must 
apply such definition consistently both in terms of not varying 
a definition from one grievance process to the next and as 
between a complainant and respondent in the same 
grievance process. The scope of the questions or evidence 
permitted and excluded under the rape shield language in § 
106.45(b)(6)(i)-(ii) will depend in part on the recipient’s 
definition of consent, but, whatever that definition is, the 
recipient must apply it consistently and equally to both 
parties, thereby avoiding the ambiguity feared by the 
commenter.             
             Id. at 30125.



Rape Shield Language
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0&<52(/%$5%&$(%%&3&25*+$-*3&..$+<&4$,&&+$/*&$/>$+<&$+;/$
&8'&)+(/*.G$

• 5*6$questions and evidence about a respondent’s sexual 
predisposition or prior sexual behavior are not subject to 
any special consideration but rather must be judged like 
any other question or evidence as relevant or irrelevant 
to the allegations at issue. 

Id. at 30352 (emphasis added).



Features of Informal Resolution 
[Processes A & B]
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Features of a Hearing
[Process B only]



Hearing Notification
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Hearing Notification
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Hearing Panel Composition
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Pre-Hearing Preparations
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Pre-Hearing Meetings
u The Chair may convene a pre-hearing meeting(s) with the parties and/or their Advisors to 

invite them to submit the questions or topics they (the parties and/or their Advisors) wish 
to ask or discuss at the hearing, so that the Chair can rule on their relevance ahead of time 
to avoid any improper evidentiary introduction in the hearing or provide recommendations 
for more appropriate phrasing. However, this advance review opportunity does not 
preclude the Advisors from asking at the hearing for a reconsideration based on any new 
information or testimony offered at the hearing. The Chair must document and share their 
rationale for any exclusion or inclusion at this pre-hearing meeting.

u The Chair, only with full agreement of the parties, may decide in advance of the hearing 
that certain witnesses do not need to be present if their testimony can be adequately 
summarized by the Investigator(s) in the investigation report or during the hearing.

u At each pre-hearing meeting with a party and their Advisor, the Chair will consider 
arguments that evidence identified in the final investigation report as relevant is, in fact, not 
relevant. Similarly, evidence identified as directly related but not relevant by the 
Investigator(s) may be argued to be relevant. The Chair may decide on these arguments pre-
hearing and will share decisions between the parties prior to the hearing to assist in 
preparation for the hearing. The Chair may consult with legal counsel and/or the SDEC, or 
ask either or both to attend pre-hearing meetings.

u The pre-hearing meeting(s) will not be recorded, unless deemed necessary by the chair and 
with consent of the parties.
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Hearing Procedures
u At the hearing, the Decision-maker(s) has the authority to hear and make determinations 
on all allegations of discrimination, harassment, and/or retaliation and may also hear and make 
determinations on any additional alleged policy violations that have occurred in concert with 
the discrimination, harassment, and/or retaliation, even though those collateral allegations 
may not specifically fall within the policy on Equal Opportunity, Harassment, and 
Nondiscrimination.

u
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Witnesses
u Witnesses (as distinguished from the parties) who are employees 
of Hope College are expected to cooperate with and participate in 
Hope College’s investigation and resolution process. 

u Investigator as a witness

u
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