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Informal resolution may present a way to resolve sexual 
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[A]t any time prior to reaching a determination regarding 
responsibility the recipient may facilitate an informal resolution 
process, such as mediation, that does not involve a full 
investigation and adjudication . . . 

§ ���������������E�����������&�R�Q�W�·�G

(emphasis added)

Parties must be provided written notice that outlines

�‡The allegations

�‡The requirements of the informal resolution process including the 
circumstances under which it precludes the parties from resuming 
a formal complaint arising from the same allegations, provided, 
however, that at any time prior to agreeing to a resolution, any 
party has the right to withdraw from the informal resolution 
process and resume the grievance process with respect to the 
formal complaint

�‡any consequences resulting from participating in the informal 
resolution process , including the records that will be maintained or 
could be shared

§
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What types of informal resolution 
exist? 

What are the range of options 
available to institutions?

�‡Educational Conferences 

�‡Mediation (Neutral, Facilitative, Collaborative)

�‡Med-
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What type of training and skills 
do informal resolution tasked 

personnel need?

�³Schools must ensure that Title IX personnel [Title IX Coordinator, any investigator, 
any decision-maker, and any person who facilities an informal resolution (such 
as mediation)] receive training as follows :

o �2�Q���7�L�W�O�H���,�;�¶�V���G�H�I�L�Q�L�W�L�R�Q���R�I���³�V�H�[�X�D�O���K�D�U�D�V�V�P�H�Q�W�´
o �2�Q���W�K�H���V�F�R�S�H���R�I���W�K�H���V�F�K�R�R�O�¶�V���H�G�X�F�D�W�L�R�Q���S�U�R�J�U�D�P���R�U���D�F�W�L�Y�L�W�\
o On how to conduct an investigation and grievance process
o On how to serve impartially, including by avoiding prejudgment of the facts at issue

https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
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�‡Active listening skills (e.g.paying attention, withholding judgment, reflecting, clarifying, 

paraphrasing, and summarizing.)

�‡Legal training

�‡Prior ADR experience

�‡Operational knowledge and experience in higher education

�‡Comfortable with TIX subject matter

�‡Bias/Implicit bias training

�‡Knowledge regarding campus policies/cultures

�‡Understanding of relevant objective standards

Desirable skills and knowledge bases

�‡Cross-train with other disciplines

�‡Build credentials

�‡Other NASPA training programs

�‡Education Credentials

�‡
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�‡Concept in Beyond Discipline (2009)

�‡Can be called by a student, RSO, staff or faculty member

�‡Opportunity to have a conversation about anything

�‡How could ed conferences be adapted for Title IX?

�‡How campuses utilize educational conferences: Two examples

Educational Conferences

�´�&�R�Q�G�X�F�W���(�G�X�F�D�W�R�U�V�µ���D�Q�G���´�(�G�X�F�D�W�L�R�Q�D�O���&�R�Q�I�H�U�H�Q�F�H�V�µ

�´�7�K�H���S�U�L�P�D�U�\���W�R�R�O���R�I���W�K�H���&�R�Q�G�X�F�W���(�G�X�F�D�W�R�U���L�V���W�K�H���R�S�S�R�U�W�X�Q�L�W�\���I�R�U��
�D�Q���´�(�G�X�F�D�W�L�R�Q�D�O���&�R�Q�I�H�U�H�Q�F�H�µ���Z�L�W�K���W�K�H���V�W�X�G�H�Q�W�����:�K�H�Q���W�K�H��
University becomes aware of a student who may not be meeting 
the expectations of good decision -making (usually through an 
academic alert from faculty, public safety report, or housing 
report), then the student will be contacted (generally by email) to 
�V�F�K�H�G�X�O�H���D�Q���(�G�X�F�D�W�L�R�Q�D�O���&�R�Q�I�H�U�H�Q�F�H���µ������

Univ. of Central Missouri, UCM Student Handbook: Your Guide to Good Decision-Making, at 9.

Univ. of Central Missouri
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What is mediation?

Mediation, as used in law, is a form of alternative dispute 
resolution resolving disputes between two or more partieswith 
concrete effects. Typically, a third party, the mediator, assists the 
parties to negotiate a settlement. Disputants may mediate disputes 
in a variety of domains, such as commercial, legal, diplomatic, 
workplace, community, and family matters.

�´�1�H�X�W�U�D�O�V�µ

�&�D�P�S�X�V���´�2�P�E�X�G�V�S�H�U�V�R�Q�µ�"

https://en.wikipedia.org/wiki/Mediation

https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
http://www.duhaime.org/LegalDictionary/M/MedArb.aspx
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�³�>�7�@he essence of med-arb is to allow a softer mediation process to occur first 
thus taking every opportunity of achieving a resolution to a dispute which is 
not imposed and to which each party to the dispute subscribes voluntarily.

In this initial phase, the presiding neutral third-party acts as a mediator and 
coaches or encourages the parties towards a settlement taking into account
the information received from both at a mediation hearing.

Med/arb motivates the participants at the mediation given the shadow of the 
hammer of med/arb: the transformation, if mediation fails, of the process to 
arbitration. At that point, the presiding officer, now sitting as an arbitrator 
and no longer as a mediator, is enabled to proceed as if the hearing was 
one of arbitration and to impose a resolution, a final and binding award, 
�J�H�Q�H�U�D�O�O�\���U�H�O�\�L�Q�J���R�Q���W�K�H���L�Q�I�R�U�P�D�W�L�R�Q���S�U�H�V�H�Q�W�H�G���G�X�U�L�Q�J���W�K�H���P�H�G�L�D�W�L�R�Q���K�H�D�U�L�Q�J���´

�'�X�K�D�L�P�H�¶�V���/�D�Z���'�L�F�W�L�R�Q�D�U�\����Med-Arb Definition, http://www.duhaime.org/LegalDictionary/M/MedArb.aspx .

Med-�D�U�E���&�R�Q�W�·�G

A restorative justice program aims to get offenders to take responsibility for their actions, to 
understand the harm they have caused, to give them an opportunity to redeem themselves 
and to discourage them from causing further harm. For victims, its goal is to give them an 
active role in the process and to reduce feelings of anxiety and powerlessness. Restorative 
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�‡Should an institution even have a goal or desirable outcome�³
pure v. perfect procedural justice?

�‡Long term/short term goals/outcomes

�‡More durable resolution

�‡Satisfy stakeholder interests

�‡Non-participating stakeholders/shapeholders

�‡Transparency?

What are the goals and desirable outcomes 
associated with your informal process(es)?

�‡�,�Q�V�W�L�W�X�W�L�R�Q�D�O���F�K�R�L�F�H�¬�K�R�Z���Z�L�O�O���W�K�L�V���R�F�F�X�U���D�Q�G���Z�K�H�Q�"

�‡The choice of one vs. multiple modalities

�‡Resources, training and being realistic

�‡Setting measurable institutional goals/ objective evaluation of 
selection

�‡Ask counsel: legal implications for specific campus

�‡Never utilize trial by ordeal; beware of toxic positivity and forced 
facilitation

What forms of informal resolutionwill you choose? 

�‡Evaluate personnel assets and needs

�‡Beware of conscription

�‡Develop a leadership plan for creating new processes with 
ownership

�‡�'�R�Q�·�W���R�X�W�U�X�Q���\�R�X�U���O�R�J�L�V�W�L�F�V

�‡Talk with counsel and insurers

Who will facilitate the development of new or 
existing informal process(es)?

�‡Develop rules and guidelines for participation

�‡



https://sexualmisconductinvestigations.princeton.edu/informal-resolution-process
https://titleix.wp.uncg.edu/informal-resolution-process/
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Thank you!

�$�V�V�H�V�V�P�H�Q�W���W�R���I�R�O�O�R�Z�¬

Facilitating Fair and Effective Informal 
Resolution Processes Under Title IX
Module 3: Foundational Basics for 
Facilitating Resolutions 

Copyrighted material. May not be 
reproduced without permission.
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Foundational Basics

�‡� �́$�O�W�H�U�Q�D�W�L�Y�H�µ���'�L�V�S�X�W�H���5�H�V�R�O�X�W�L�R�Q

�‡� �́$�S�S�U�R�S�U�L�D�W�H�µ���'�L�V�S�X�W�H���5�H�V�R�O�X�W�L�R�Q

�‡�³ formal methodology used to provide parties a process that feels informal

�‡As a facilitator you are not winging it.

�‡�$���'���5�����L�V���3�D�Q�G�R�U�D�·�V���%�R�[�³ The more I learn, the more I realize how much 
more there is to learn.

�‡(E.g.Harvard PON, JAMs, MWI, Inc., AAA, CPR Neutrals, Mediate.com, 
American Bar Association, hundreds of law school courses and LLMs, 
hundreds of graduate school programs, etc.)

A Review of A.D.R.

�‡Negotiation

�‡Mediation
�‡Neutral

�‡Facilitative

�‡Conciliator

�‡Med-Arb 

�‡Formal Process or Litigation.

The A.D.R. Continuum

�‡Whether for mediation, collaborative model, or restorative justice 
process, ALL based on helping the parties NEGOTIATE.

�‡To what end? An agreement.
�‡Avoids a winner/loser outcome

�‡Parties are generally more satisfied with outcomes and process

�‡Addresses the reality that the parties remain in proximity, at least to some 
extent, of each other

�‡So what does effective negotiation look like and how can we help 
parties get there?

Dispute Resolution

73 74

75 76

77 78
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�‡�´�1�H�J�R�W�L�D�W�L�R�Q���F�D�Q���E�H���G�H�I�L�Q�H�G���D�V���E�D�F�N-and-forth communication 
designed to reach an agreement between two or more parties with 
some interests that are shared and others that may conflict or simply 
�E�H���G�L�I�I�H�U�H�Q�W���µ��

�‡ (Getting to Yes: Negotiating Agreement Without Giving In(2nd ed.), R. Fisher, W. Uri, and B. Patton (1991))

�‡� �́$���S�D�U�W�\�·�V���E�D�V�L�F���Q�H�H�G�V�����Z�D�Q�W�V�����D�Q�G���P�R�W�L�Y�D�W�L�R�Q�V���D�U�H���F�R�P�P�R�Q�O�\���U�H�I�H�U�U�H�G��
to as interests . . . . People negotiate because they are hoping to 
satisfy their interests 
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�‡Mediation as problem -solving requires three things:

�‡A willingness on the part of all the relevant stakeholders to work together to 
resolve the problem or deal with the situation;

�‡�7�K�H���D�Y�D�L�O�D�E�L�O�L�W�\���R�I���D���W�U�X�V�W�H�G���´�Q�H�X�W�U�D�O�µ���Z�L�W�K���V�X�I�I�L�F�L�H�Q�W���N�Q�R�Z�O�H�G�J�H���D�Q�G���V�N�L�O�O���W�R��
manage difficult conversations; and

�‡An agreement on procedural ground rules (i.e., confidentiality, timetable, 
agenda, good faith effort, etc.).

Mediation Requirements

https://www.pon.harvard.edu/daily/mediation/mediation-as-problem-solving/

�‡Planning and the Preliminary Meetings
�‡Before mediation begins, the mediator helps the parties decide when and where to 

meet, for how long, and who will be there.  The mediator also conducts a preliminary 
meeting with each party separately.

�‡�0�H�G�L�D�W�R�U�·�V���,�Q�W�U�R�G�X�F�W�L�R�Q
�‡With the parties gathered together in the same room, the mediator introduces the 

participants, outlines the mediation process, lays out the ground rules, answers 
questions, and emphasizes the goal for the mediation�³ to reach an agreement.

�‡Opening Remarks by Parties
�‡�)�R�O�O�R�Z�L�Q�J���W�K�H���P�H�G�L�D�W�R�U�·�V���L�Q�W�U�R�G�X�F�W�L�R�Q�����H�D�F�K���V�L�G�H���L�V���J�L�Y�H�Q���D�Q���R�S�S�R�U�W�X�Q�L�W�\���W�R���S�U�H�V�H�Q�W��

its view of the dispute without interruption.  In addition, they may also take time to 
vent their feelings.

How Mediation Works
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�‡Each party is given an opportunity to present their view of the 
dispute without interruption.  In addition, they may also take time to 
vent their feelings.

�‡The mediator may need to help a party present what they view to 
be the facts and the desired outcome.  

�‡The mediator may need to instruct parties to not interrupt, reassure 
parties that they will be given a chance to speak without 
interruption, and remind parties that there will be time to ask 
questions of each other in the next phase of the mediation process.  

Opening Remarks by Parties

https://www.pon.harvard.edu/daily/mediation/how-does-mediation-work/ 
https://www.pon.harvard.edu/daily/mediation/navigating-the-mediation-process/

�‡Because disputing sides often have difficulty listening to each other, 
mediators act like translators, repeating back what they have heard and 
asking for clarification when necessary.  

�‡
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�‡When self help is an appropriate response?

�‡When you need assistance, but it can wait? 

�‡When immediate assistance is necessary?

�‡Returning to the mediation table?

�‡When a formal process may be your BATNA (best alternative to a 
negotiated agreement)?

�‡What about:
�‡Confidentiality?
�‡Mediator ethics?
�‡
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�‡Practice, Practice, Practice

�‡Shadow and be shadowed

�‡Co-facilitation / Co -mediation

�‡Register for a 40-Hour training

�‡�&�R�Q�V�L�G�H�U���Z�K�R���H�O�V�H���F�D�Q���P�H�G�L�D�W�H�¬

�‡See you soon!

About Our Upcoming Live Session

Thank you!

�$�V�V�H�V�V�P�H�Q�W���W�R���I�R�O�O�R�Z�¬

Facilitating Fair and Effective Informal 
Resolution Processes Under Title IX
Live Virtual Session

Copyrighted material. May not be 
reproduced without permission.

Peter Lake                                                                                             
Professor of Law, Charles A. Dana Chair, and Director of the Center for 
Excellence in Higher Education Law and Policy                                        
Stetson University College of Law

Kristine Goodwin M.Ed., J.D.

Associate of The Registry, CPR Distinguished Neutrals, MWI, Inc., 
and UmassJustice Bridge

�‡We are taking attendance, so please make sure your name 
appears as a participant.

�‡Scenarios were emailed this morning. Please let us know via chat 
if you did not receive them.

�‡Please send any and all questions directly to Kristine Goodwin via 
chat.

�‡We will not read your name.

�‡We will stay slightly past the end time if needed to answer questions but 
�L�I���\�R�X���Q�H�H�G���W�R���O�H�D�Y�H���D�W���W�K�H���H�[�D�F�W���H�Q�G�L�Q�J���W�L�P�H�����W�K�D�W�·�V���R�N��

�‡REMINDER-- This session is NOT being recorded.

�+�R�X�V�H�N�H�H�S�L�Q�J���,�W�H�P�V�¬

�‡Brief Review of Issues Discussed in the Modules with Q&A

�‡Highlight of Select Issues 

�‡Mediator Introduction and Scenario #1 Demonstration

�‡Scenarios #2 - #4 in Breakout Groups

�‡Open Time for Questions and Answers 

�:�K�D�W���Z�H���K�R�S�H���W�R���D�F�F�R�P�S�O�L�V�K���W�R�G�D�\�¬
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�‡�7�K�H���Q�H�Z���U�H�J�X�O�D�W�L�R�Q�V���G�R�Q�·�W���U�H�T�X�L�U�H���L�W�����E�X�W���L�Q�I�R�U�P�D�O���U�H�V�R�O�X�W�L�R�Q���L�V���D�O�O�R�Z�H�G��

�‡A formal complaint must be filed before any informal resolution process 
can begin.

�‡Both parties must voluntarily agree to informal resolution (written consent 
required).  [No coercion or undue influence.]

�‡�1�R���´�L�Q�I�R�U�P�H�G�µ���F�R�Q�V�H�Q�W���V�W�D�Q�G�D�U�G���D�V���V�X�F�K�����R�W�K�H�U���W�K�D�Q���L�Q�I�R�U�P�D�W�L�R�Q���U�H�T�X�L�U�H�G��
by regulations.

�‡�3�D�U�W�L�H�V���G�R���Q�R�W���K�D�Y�H���W�R���E�H���L�Q���W�K�H���V�D�P�H���U�R�R�P�¬�R�I�W�H�Q�����W�K�H�\���D�U�H���Q�R�W��

�‡Equitable implementation by trained personnel.

�‡Dept. of Education gives flexibility for institutions to create informal 
processes that work for them.

Points on Informal Resolution

�d�Z���������‰���Œ�š�u���v�š�������o�]���À���•�����v�����Æ�‰�o�]���]�š�������(�]�v�]�š�]�}�v���}�(���^�]�v�(�}�Œ�u���o���Œ���•�}�o�µ�š�]�}�v�_��
in the final regulations is unnecessary. Informal resolution may 
encompass a broad range of conflict resolution strategies, including, 
but not limited to, arbitration, mediation, or restorative justice. 
Defining this concept may have the unintended effect of limiting 
�‰���Œ�š�]���•�[���(�Œ�������}�u���š�}�����Z�}�}�•�����š�Z�����Œ���•�}�o�µ�š�]�}�v���}�‰�š�]�}�v���š�Z���š���]�•�������•�š���(�}�Œ���š�Z���u�U��
and recipient flexibility to craft resolution processes that serve the 
unique educational needs of their communities.  

From the commentary accompanying the new 
�7�L�W�O�H���,�;���U�H�J�X�O�D�W�L�R�Q�V�¬

Department of Education, Nondiscrimination on the Basis ofSex in Education Programs or Activities 
Receiving Federal Financial Assistance
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Special Issue Highlight:
Informal Resolution and Possible 
Impact of the 2020 Election on 

Title IX Regulations

�‡Will new DOE favor or disfavor informal resolution? Forms of 
�L�Q�I�R�U�P�D�O���U�H�V�R�O�X�W�L�R�Q�"���7�U�D�Q�V�S�D�U�H�Q�F�\���D�Q�G���I�D�L�U�Q�H�V�V���L�V�V�X�H�V�¬������

�‡Regulations: the law until they are not. But what of commentary 
and the return of guidance?

�‡How might court cases influence the future of informal 
resolution?

�‡Priorities and timing of new administration

2020 Election: Potential Impacts on Informal Resolution?

Special Issue Highlight:
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�‡Will advisors participate in informal process? Only certain types 
�R�I���´�D�G�Y�L�V�R�U�V�µ�"���3�U�R�K�L�E�L�W�L�R�Q���R�Q���D�W�W�R�U�Q�H�\�V�"

�‡If advisors can participate, how?

�‡[W]e decline to mandate that the parties confer with an advisor 
before entering an informal resolution process, or to mandate 
that recipients provide the parties with advisors before entering 
an informal resolution process.   Id. at 30402.

�‡Remember: the Department of Education gives flexibility to 
institutions to create informal processes that serve their needs.

The Role of Advisors in Informal Processes

Special Issue Highlight:
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�‡�:�H�·�U�H���J�R�L�Q�J���W�R���W�D�N�H���D������-minute break before starting the 
scenarios in the breakout groups. 

�‡�3�O�H�D�V�H���M�R�W���G�R�Z�Q���V�R�P�H���Z�R�U�G�V���U�H�J�D�U�G�L�Q�J���\�R�X�U���P�H�G�L�D�W�R�U�·�V���L�Q�W�U�R�G�X�F�W�L�R�Q��

�‡Please review the scenarios if you have not already.

�‡You will be placed into a random breakout group with about 4 -6 
other people.

�‡Please make sure you are unmuted and video is on.

Breakout Groups 
�‡Take about 75 minutes in your group to work through Scenarios 2 �² 4. 

You can do them in any order.

�‡Remember:
�‡Group of 4�³ Two Co-Mediators, One Complainant, One Respondent
�‡Group of 5�³ One Mediator, One Complainant, One Respondent, One 

Complainant Advisor, One Respondent Advisor
�‡Group of 6�³ Two Co-Mediators, One Complainant, One Respondent, One 

Complainant Advisor, One Respondent Advisor  

�‡Mediators should practice their introductions.

�‡Please rotate positions so everyone has a chance to play all the 
roles.

�‡
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