
©NASPA/Hierophant Enterprises, Inc, 2023. Copyrighted material. Express permission to post this 
material on the Hope College website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 

proprietary reasons, except by the original author(s), is strictly prohibited.

©NASPA/Hierophant Enterprises, Inc, 2023. Copyrighted material. Express permission to post this 
material on the Hope College website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 
proprietary reasons, except by the original author(s), is strictly prohibited.

TRAINING 
MATERIALS
Track 3: Title IX 
Investigators
Spring 2023

Introduction:           
Critical Issues in Title IX 
and Sexual Misconduct
Peter Lake

Professor of Law, Charles A. Dana Chair, and 
Director of the Center for Excellence in Higher 
Education Law and Policy 

Stetson University College of Law Copyrighted material. May not be 
reproduced without permission.

TRACK 1 – Title IX Coordinators

TRACK 2 – Title IX Decision-Makers and 

Student Conduct Administrators

TRACK 3 – Title IX Investigators

This Module is Designed for:

� Why three tracks?

� Why combine Title IX decision-makers and student 
conduct administrators in the second track?

� Why will Title IX coordinators receive all of the Title IX 
investigator training?

� Combination of asynchronous pre-
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� Title IX redefines sexual harassment and creates special grievance 
procedures for sexual harassment. 

� What does this mean for your existing policies and Title IX compliance more 
generally?

� Term “hostile environment” disappears/”balancing test” with it.

� Allows for recipients to offer informal resolution (mediation). Can be 
used in most instances if parties (complainant and respondent) 
consent voluntarily when a formal complaint is filed.

� Informal resolution cannot be used when a student alleges sexual harassment by an 
employee

� “Formal complaints” and “allegations”

� Live hearing with cross-examination by advisors

Some Key Features of the New Regulations

� Choice in evidentiary standard preserved

https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
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COVID-19

� Virtual hearings

� More online learning

� More Clery/VAWA-type offenses?

� Budget cuts, hiring freezes, furloughs, etc. due to 

the pandemic

Social Justice Issues

The Social Context

� Training specific to your institution’s policies.
� There is not one universal policy for sex discrimination; differences exist in 

procedures, definitions, etc. from campus to campus.

� Your campus policies may be in transit now. 

� Training on technology usage for live hearings on your campus.
� Especially important for decision-makers.

� Additional and continued training on bias is always a good 
idea.

� Continuing education at regular intervals.

� REMEMBER—It’s always good to hear from multiple voices!

)XUWKHU�WUDLQLQJ�UHFRPPHQGHGȐ

7KDQN�<RXȐ

� to NASPA

� to my fellow presenters

� to YOU!!!!

Post-Module Questions

Legal Foundations for    
Title IX Investigators 
Under the New 
Regulations

Peter Lake

Professor of Law, Charles A. Dana Chair, and 
Director of the Center for Excellence in Higher 
Education Law and Policy at Stetson University 

College of Law Copyrighted material. May not be 
reproduced without permission.

TRACK 1 – Title IX Coordinators

TRACK 3 – Title IX Investigators

This Module is Designed for:

� Under the new Title IX regulations, Title IX coordinators 

are permitted to be investigators.

� It is important Title IX coordinators receive investigator training.

� Title IX coordinators, as a part of their overall oversight 

function, must understand the investigative process and 

how it has shifted under the new regulations, irrespective 

of whether they ever serve as the actual investigator.

� Title IX investigators should have working knowledge of 

the Title IX grievance system overall and understand their 

role within the system.

Why does this module combine these two 
tracks?

31 32
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� Enacted by Congress, Title IX seeks to reduce or 
eliminate barriers to educational opportunity caused by 
sex discrimination in institutions that receive federal 
funding. This is the mission of Title IX! 

� Other federal laws also address sex discrimination.  
There are complex interactions with other federal laws, 
such as the Clery Act, the Family Educational Rights and 
Privacy Act (FERPA), and the Violence Against Women Act 
(VAWA). 

� Title IX is concerned with institutional response to 
discrimination.

What is Title IX? What is its mission?

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education 

Programs or Activities Receiving Federal Financial Assistance

The final regulations specify how recipients of Federal financial 
assistance covered by Title IX, including elementary and secondary 
schools as well as postsecondary institutions, (hereinafter collectively 
referred to as “recipients” or “schools”), must respond to allegations of 
sexual harassment consistent with Title IX’s prohibition against sex 
discrimination. These regulations are intended to effectuate Title IX’s 
prohibition against sex discrimination by requiring recipients to 
address sexual harassment as a form of sex discrimination in 
education programs or activities. 

Title IX: FINAL RULE

Department of Education, Nondiscrimination on the Basis of Sex in Education Programs or 
Activities Receiving Federal Financial Assistance
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The Assistant Secretary will not require recipients to adopt a particular 
definition of consent with respect to sexual assault, as referenced in 
this section. 
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§ 106.44 RecipientɅs 
response to sexual 
harassment. 

A recipient with actual knowledge of sexual harassment in an 
education program or activity of the recipient against a person in 
the United States, must respond promptly in a manner that is not 
deliberately indifferent. A recipient is deliberately indifferent only if 
its response to sexual harassment is clearly unreasonable in light of 
the known circumstances. For the purposes of this section, §§
106.30, and 106.45, ‘‘education program or activity’’ includes 
locations, events, or circumstances over which the recipient 
exercised substantial control over both the respondent and the 
context in which the sexual harassment occurs, and also includes 
any building owned or controlled by a student organization that is 
officially recognized by a postsecondary institution. 

§106.44(a) General response to sexual 
harassment.

(emphasis added) 

A recipient’s response must treat complainants and respondents 
equitably by offering supportive measures as defined in § 106.30 to 
a complainant, and by following a grievance process that complies 
with § 106.45 before the imposition of any disciplinary sanctions or 
other actions that are not supportive measures as defined in §
106.30, against a respondent. The Title IX Coordinator must 
promptly contact the complainant to discuss the availability of 
supportive measures as defined in § 106.30, consider the 
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Nothing in this subpart precludes a recipient from placing a 

non-student employee respondent on administrative leave 

during the pendency of a grievance process that complies with 

§ 106.45. This provision may not be construed to modify any 

rights under Section 504 of the Rehabilitation Act of 1973 or the 

Americans with Disabilities Act.

§106.44(d) Administrative leave.

§ 106.45 Grievance process 
for formal complaints of 
sexual harassment. 

A recipient’s treatment of a complainant or a respondent in 

response to a formal complaint of sexual harassment may 

constitute discrimination on the basis of sex under title IX. 

§ 106.45(a) Discrimination on the basis of 
sex.

For the purpose of addressing formal complaints of sexual 

harassment, a recipient’s grievance process must comply with 

the requirements of this section. Any provisions, rules, or 
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(iii) Require that any individual designated by a recipient as a 

Title IX Coordinator, investigator, decisionmaker, or any person 

designated by a recipient to facilitate an informal resolution 

process, not have a conflict of interest or bias for or against 

complainants or respondents generally or an individual 

complainant or respondent. 

§ 106.45(b)(1)(iii)

(emphasis added) 

§ �������E�����LLL��&RQWȇG

A recipient must ensure that Title IX Coordinators, investigators, decision-

makers, and any person who facilitates an informal resolution process, receive 

training on 

� the definition of sexual harassment in 
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(vii) State whether the standard of evidence to be used to 

determine responsibility is the preponderance of the evidence 

standard or the clear and convincing evidence standard, apply 

the same standard of evidence for formal complaints against 

students as for formal complaints against employees, including 

faculty, and apply the same standard of evidence to all formal 

complaints of sexual harassment; 

§ 106.45(b)(1)(vii)

(viii) Include the procedures and permissible bases for the 

complainant and respondent to appeal; 

§ 106.45(b)(1)(viii)

(ix) Describe the range of supportive measures available to 

complainants and respondents; and 

§ 106.45(b)(1)(ix)

(x) Not require, allow, rely upon, or otherwise use questions or 

evidence that constitute, or seek disclosure of, information 

protected under a legally recognized privilege, unless the 

person holding such privilege has waived the privilege.

§ 106.45(b)(1)(x)

(emphasis added) 

(2) Notice of allegations—

(i) Upon receipt of a formal complaint, a recipient must provide 

the following written notice to the parties who are known:

§ 106.45(b)(2)(i)

(A) Notice of the recipient’s grievance process that complies 

with this section, including any informal resolution process. 

§ 106.45(b)(2)(i)(A)

79 80
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(E) A statement of, and rationale for, the result as to each 

allegation, including a determination regarding responsibility, 

any disciplinary sanctions the recipient imposes on the 

respondent, and whether remedies designed to restore or 

preserve equal access to the recipient’s education program or 

activity will be provided by the recipient to the complainant; 

and 

§ 106.45(b)(7)(ii)(E)

(F) The recipient’s procedures and permissible bases for the 

complainant and respondent to appeal. 

§ 106.45(b)(7)(ii)(F)

(iii) The recipient must provide the written determination to the 

parties simultaneously. The determination regarding 

responsibility becomes final either on the date that the 

recipient provides the parties with the written determination of 

the result of the appeal, if an appeal is filed, or if an appeal is 

not filed, the date on which an appeal would no longer be 

considered timely. 

§ 106.45(b)(7)(iii)

(iv) The Title IX Coordinator is responsible for effective 

implementation of any remedies. 

§ 106.45(b)(7)(iv)

(8) Appeals. 

(i) A recipient must offer both parties an appeal from a 

determination regarding responsibility, and from a recipient’s 

dismissal of a formal complaint or any allegations therein, on 

the following bases: 

§ 106.45(b)(8)(i)

(A) Procedural irregularity that affected the outcome of the 

matter; 

(B) New evidence that was not reasonably available at the time 

the determination regarding responsibility or dismissal was 

made, that could affect the outcome of the matter; and 

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) 

had a conflict of interest or bias for or against complainants or 

respondents generally or the individual complainant or 

respondent that affected the outcome of the matter. 

§ 106.45(b)(8)(i)(A-C)

109 110

111 112
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(2) Charging an individual with a code of conduct violation for 

making a materially false statement in bad faith in the course 

of a grievance proceeding under this part does not constitute 

retaliation prohibited under paragraph (a) of this section, 
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Confidentiality

Confidentiality and FERPA Protections

Section 106.71(a) requires recipients to keep confidential the identity of any individual 

who has made a report or complaint of sex discrimination, including any individual who 

has made a report or filed a formal complaint of sexual harassment, any complainant, 

any individual who has been reported to be the perpetrator of sex discrimination, any 

respondent, and any witness (unless permitted by FERPA, or required under law, or as 

necessary to conduct proceedings under Title IX), and § 106.71(b) states that exercise of 

rights protected by the First Amendment is not retaliation. Section 106.30 defining 

“supportive measures” instructs recipients to keep confidential the provision of 

supportive measures except as necessary to provide the supportive measures. These 

provisions are intended to protect the confidentiality of complainants, respondents, and 

witnesses during a Title IX process, subject to the recipient’s ability to meet its Title IX 

obligations consistent with constitutional protections. 

Id. at 30071 (emphasis added).
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� Confidentiality of information generally

� Requests for confidentiality

� Opportunity to provide/access to information

� Prohibition against retaliation

� Sanction and remedies, and how they will be 
determined

� Formal complaints

� Grievance process

� Evidentiary standard

� Notification of outcome

� Appeal process

Sample Policy Elements Continued Scope/Off-Campus Jurisdiction

While such situations may be fact specific, recipients must consider 

whether, for example, a sexual harassment incident between two students 

that occurs in an off-campus apartment (i.e., not a dorm room provided 

by the recipient) is a situation over which the recipient exercised 

substantial control; if so, the recipient must respond to notice of sexual 

harassment that occurred there.
Id. at 30093.

ȊΖQYROYHPHQW�LQ�DQ�HGXFDWLRQ�SURJUDP�RU�
DFWLYLW\ȋ

. . . [A] complainant must be participating in or attempting to participate in the 

education program or activity of the recipient with which the formal complaint is filed as 

provided in the revised definition of “formal complaint” in § 106.30; this provision tethers 

a recipient’s obligation to investigate a complainant’s formal complaint to the 

complainant’s involvement (or desire to be involved) in the recipient’s education program 

or activity so that recipients are not required to investigate and adjudicate allegations 

where the complainant no longer has any involvement with the recipient while 

recognizing that complainants may be affiliated with a recipient over the course of many 

years and sometimes complainants choose not to pursue remedial action in the 

immediate aftermath of a sexual harassment incident. . . .

Id. at 30086-87 (emphasis added).

. . . For the purposes of this section, §§ 106.30, and 106.45, 

‘‘education program or activity’’ includes locations, events, or 

circumstances over which the recipient exercised substantial 

control over both the respondent and the context in which the 

sexual harassment occurs, and also includes any building 

owned or controlled by a student organization that is officially 

recognized by a postsecondary institution. 

Educational Program or Activity 
§106.44(a) General response to sexual 
harassment.

(emphasis added) 

The requirements of paragraph (c) of this section apply only to 

sex discrimination occurring against a person in the United 

States.

§106.8(d) Application outside the United States.

The final regulations do not define relevance, and the 
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The new Title IX regulations specifically . . . 

. . . require investigators and decision-makers to be trained on 

issues of relevance, including how to apply the rape shield 

provisions (which deem questions and evidence about a 

complainant’s prior sexual history to be irrelevant with two 

limited exceptions). 

Id. at 30125 

(emphasis added).

[Also covered in a separate module.]

Prior Sexual History/Sexual Predisposition

Section 106.45(b)(6)(i)-(ii) protects complainants (but not 

respondents) from questions or evidence about the 

complainant’s prior sexual behavior or sexual predisposition, 

mirroring rape shield protections applied in Federal courts.

Id. at 30103 (emphasis added).

[T]he rape shield language in § 106.45(b)(6)(i)-(ii) bars questions or 

evidence about a complainant’s sexual predisposition (with no 
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§ 106.45(b)(5)(vi) [emphasizes] that the evidence gathered and sent to 

the parties for inspection and review is evidence “directly related to the 

allegations” which must specifically include “inculpatory or exculpatory 

evidence whether obtained from a party or other source.” Such 

inculpatory or exculpatory evidence (related to the allegations) may, 
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While the proposed rules do not speak to admissibility of hearsay, prior bad acts, 

character evidence, polygraph (lie detector) results, standards for authentication of 

evidence, or similar issues concerning evidence, the final regulations require 

recipients to gather and evaluate relevant evidence, with the understanding that 

this includes both inculpatory and exculpatory evidence, and the final regulations 

deem questions and evidence about a complainant’s prior sexual behavior to be 

irrelevant with two exceptions and preclude use of any information protected by a 

legally recognized privilege (e.g., attorney-client). 

Id. at 30247-48 (internal citations omitted).

While not addressed to hearsay evidence as such, §

106.45(b)(6)(i), which requires postsecondary institutions to 

hold live hearings to adjudicate formal complaints of sexual 

harassment, states that the decision-maker must not rely on 

the statement of a party or witness who does not submit to 

cross-examination, resulting in exclusion of statements that 

remain untested by cross-examination. 

Id. at 30247 n. 1017.

The final regulations do not define relevance, and the ordinary 

meaning of the word should be understood and applied. 

Id. at 
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Relevance

The new Title IX regulations “specifically . . . 

require investigators and decision-makers to 

be trained on issues of relevance, including 

how to apply the rape shield provisions.” 

The decision-maker is required to make 

relevance determinations regarding cross-

examination in real time during the hearing.

� Require an “objective evaluation of all relevant evidence” 

106.45(b)(1)(ii)

� The Department declines to define certain terms in this 

provision such as “upon request,” “relevant,” or “evidence 

directly related to the allegations,” as these terms should be 

interpreted using their plain and ordinary meaning. 

https://www.federalregister.gov/d/2020-10512/p-3515

Title IX Regulations Ȃ Relevance 

Evidence in federal court is relevant if: 

a) It has any tendency to make a fact more or less probable 

than it would be without the evidence; and 

b) The fact is of consequence in determining the action. 

� Irrelevant Evidence – Evidence not tending to prove or 

disprove a matter in issue. Bryan A. Gardner, Black’s 

Law Dictionary 10, (2014). Pg. 676 

� Does the question call for an answer that makes an issue of 

material fact more or less likely? 

FRE 401 Ȃ Court Room Test for 
Relevant Evidence

� Having significant and demonstrable bearing on the 

matter at hand.  

�
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1) Legally Recognized Privileged Information -

https://www.federalregister.gov/d/2020-10512/p-2948
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� Must provide the parties equal opportunity to 

present fact and expert witnesses.  

� Exert witness evidence must be relevant. 

Title IX Regulations Ȃ Expert Witnesses Hearsay, Character, etc.. 

� While the proposed rules do not speak to admissibility of 
hearsay, prior bad acts, character evidence, polygraph (lie 
detector) results, standards for authentication of evidence, or 
similar issues concerning evidence, the final regulations require 
recipients to gather and evaluate relevant evidence

https://www.federalregister.gov/d/2020-10512/p-2947

(internal citations omitted)

� Within these evidentiary parameters recipients retain the 
flexibility to adopt rules that govern how the recipient's 
investigator and decision-maker evaluate evidence and conduct 
the grievance process (so long as such rules apply equally to 
both parties)

(a) Statement. “Statement” means a person’s oral assertion, 
written assertion, or nonverbal conduct, if the person intended 
it as an assertion.

(b) Declarant. “Declarant” means the person who made the 
statement.

(c) Hearsay. “Hearsay” means a statement that:

(1) the declarant does not make while testifying at the 
current trial or hearing; and

(2) a party offers in evidence to prove the truth of the 
matter asserted in the statement

FRE 801 Ȃ Hearsay 

� (d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

� (1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a 
prior statement, and the statement:

� (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, 
or other proceeding or in a deposition;

� (B) is consistent with the declarant’s testimony and is offered:

� (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent 
improper influence or motive in so testifying; or

� (ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or

� (C) identifies a person as someone the declarant perceived earlier.

� (2) An Opposing Party’s Statement. The statement is offered against an opposing party and:

� (A) was made by the party in an individual or representative capacity;

� (B) is one the party manifested that it adopted or believed to be true;

� (C) was made by a person whom the party authorized to make a statement on the subject;

� (D) was made by the party’s agent or employee on a matter within the scope of that relationship and while it 
existed; or

� (E)

https://www.federalregister.gov/d/2020-10512/p-2947
https://www2.ed.gov/about/offices/list/ocr/blog/20200522.html
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Haidak v. University of Massachusetts-Amherst, 933 F.3d 56 (1st Cir. App. 
8/6/2019) 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER608&originatingDoc=Ia84d1130b89d11e9ba33b03ae9101fb2&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER403&originatingDoc=Ia84d1130b89d11e9ba33b03ae9101fb2&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf
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� Requires Title IX Coordinators, investigators, decision-makers, 
and persons who facilitate informal resolutions to be free 
from conflicts of interest and bias and trained to serve 
impartially without prejudging the facts at issue; 

� Presumes the non-responsibility of respondents until 
conclusions of the grievance process; 

� Includes reasonably prompt time frames for the grievance 
process; 

Id. at 30053 (emphasis added).

§ 106.45(b)(1)(i)-(x) continued

�
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Bias, Impartiality, 
Conflicts of Interest, Sex 
Stereotypes

Section 106.45(b)(1)(iii) requires Title IX Coordinators, 

investigators, decision-makers, and individuals who facilitate 

any informal resolution process to be free of bias or conflicts of 

interest for or against complainants or respondents 
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� Parties interviewed:

� Complainant Name, in-person interviews on February 7, 2019

� Respondent Name, in-person interview on February 8, 2019

� Witness 1 Name, in-person interview on February 9, 2019

� Witness 2 Name, in-person interview on February 10, 2019

� Witness 3 Name, in-person interview on February 11, 2019

� Witness 4 Name, in-person interview on February 12, 2019

Scope continued 

� Documentary evidence acquired:

� Written statement of Complainant Name, dated February 5, 2019

� Text message correspondence between CP Name and Witness 1 
Name (received February 21, 2019) 

� Text message correspondence between CP Name and Witness 2 
Name (received February 21, 2019) 

� Text message correspondence between Witness 2 Name and 
Witness 3 Name (received February 18, 2019) 

� Video shared by Witness 4, February 20, 2019

� Photographs shared by Witness 3 and Witness 4, February 21, 2019

Scope continued

IV. RELEVANT POLICY AND LAW PROHIBITING SEXUAL 
HARASSMENT (INCLUDING SEXUAL ASSAULT) AND 
RETALIATION 

� This is straight from your policy. What are the relevant 
policy prohibitions you have published with regard to 
sexual harassment (the definitions and why it is being 
investigated).

� In this new format, this section could be optional, we 
included it to make the investigative report complete. 

Relevant policies** 

V. INVESTIGATION SUMMARY

A. Statement Summary of the Parties
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� D. Credibility Assessment 

� According to the Equal Employment Opportunity Commission’s Enforcement Guidance on Vicarious Employer Liability 
for Unlawful Harassment by Supervisors dated June 18, 1999: 

� If there are conflicting versions of relevant events, the employer will have to weigh each party’s credibility. 
Credibility assessments can be critical in determining whether the alleged harassment in fact occurred. Factors to 
consider include: 

� Inherent plausibility: Is the testimony believable on its face? Does it make sense? 

� Demeanor: Did the person seem to be telling the truth or lying? 

� Motive to falsify: Did the person have a reason to lie? 

� Corroboration: Is there witness testimony (such as testimony by eye-witnesses, people who saw the person soon 
after the alleged incidents, or people who discussed the incidents with him or her at around the time that they 
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Section 106.45(b)(1)(iii) requires Title IX Coordinators, 

investigators, decision-makers, and individuals who facilitate 

any informal resolution process to be free of bias or conflicts of 

interest for or against complainants or respondents and to be 

trained on how to serve impartially.
Id. at 30103 (emphasis added).

Bias/Conflict of Interest 

� With respect to the claim of bias, we observe that the committee 
members are entitled to a presumption of honesty and integrity 
unless actual bias, such as personal animosity, illegal prejudice, or 
a personal or financial stake in the outcome can be proven. . . . 
The allegations Ikpeazu makes in support of his bias claim are 
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Title IX Update:        
Spring 2023
Peter Lake

Professor of Law, Charles A. Dana Chair, and 
Director of the Center for Excellence in Higher 
Education Law and Policy 

Stetson University College of Law Copyrighted material. May not be 
reproduced without permission.

TRACK 1 – Title IX Coordinators

TRACK 2 – Title IX Decision-Makers and 

Student Conduct Administrators

TRACK 3 – Title IX Investigators

This Module is Designed for:
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Examples of Title IX Regulatory Enforcement Under Biden

LSU
� Title IX-related DOE investigation (also under investigation 

for Clery Act)

� LSU Law Firm Report
� NASA 

� Voluntary Resolution Agreement (March 22, 2021)

Examples of Title IX Regulatory Enforcement Under Biden

San Jose State 
� Resolution agreement with U.S. Dept of Justice and U.S. 

Attorney’s Office for the Northern District of California
� Female student-athletes were abused by an athletic trainer 

and SJSU failed to appropriately respond to reports of the 
abuse

� SJSU will pay $1.6 million to victims and will reform Title IX 
system

� SJSU’s President stepped down

Examples of Title IX Regulatory Enforcement Under Biden

Univ. of Maryland Baltimore County 
� The U.S. Department of Justice is investigating the potential 

mishandling of sexual harassment cases
� The civil rights investigation, which is ongoing, was opened in 2020

� The school was previously investigated by the U.S. Dept. of 
Education in 2016.

U.S. Justice Department is investigating UMBC’s Title IX compliance and response to sexual misconduct – Baltimore Sun - Ocean City Weather

Examples of Title IX Regulatory Enforcement Under Biden

Troy University 
The U.S. Department of Education Office for Civil Rights investigated Troy University under Title IX for 
potential violations relating to accommodation for a pregnant student. They entered into a resolution 
agreement in January 2023.

�

https://oceancityweather.com/u-s-justice-department-is-investigating-umbcs-title-ix-compliance-and-response-to-sexual-misconduct-baltimore-sun/
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/04212060-a.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
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Title IX— Cultural and Legal Issues

� Think Tanks including Manhattan Institute propose model legislation 

banning DEI efforts (New College of Florida)

� Expressive Freedoms—Note focus on “conduct”

� Due Process—single investigator, cross-examination— “college court”?

� Reproductive rights

� Men's rights

� Training/costs of compliance/ “reliance interest”

� Sexual violence prevention/intervention

� Transparency/FERPA

� Efficacy—Note DOE comments on supportive services

Title IX— Cultural and Legal Crossfire

� Efficiency

� Authenticity and mission

� Mental health

� Red blue purple affinity…and travel/enrollment management

� Prevention/Provention

� Role of alcohol and other drugs…only mentioned with amnesty. SDFSCA 
guidance?

� Reporting structures// criminal justice interface

� Consumer focus: No contact and supportive measures

� Field position football fatigue

� DOE’s role in education—DeVos comments in Florida

https://www.ali.org/media/filer_public/8e/8a/8e8a0fcc-bac5-45f4-9867-674bfada9316/student-misconduct-td1-black-letter.pdf
https://www.insidehighered.com/news/2022/07/25/democrats-ask-extra-guidance-pregnant-students-and-title-ix
https://www.reuters.com/legal/us-supreme-court-lets-sexual-harassment-suits-proceed-against-schools-2022-11-21/
https://www.reuters.com/legal/us-supreme-court-lets-sexual-harassment-suits-proceed-against-schools-2022-11-21/


https://www.natlawreview.com/article/fourth-circuit-holds-ada-protections-cover-gender-dysphoria
https://www.natlawreview.com/article/fourth-circuit-holds-ada-protections-cover-gender-dysphoria
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Erroneous Outcome

Yusuf v. Vassar College

https://www.bricker.com/insights-resources/publications/title-ix-claim-selective-enforcement-in-same-decision-maker-rule-out-part-3
https://law.justia.com/cases/federal/appellate-courts/ca9/18-15841/18-15841-2020-01-30.html
https://law.justia.com/cases/federal/appellate-courts/ca9/18-15841/18-15841-2020-01-30.html
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The Bostock Caveats

https://www.plainsite.org/courts/tennessee-eastern-district-court/
https://www.plainsite.org/courts/tennessee-eastern-district-court/
https://www.insidehighered.com/news/2022/07/19/federal-judge-blocks-ed-dept-title-ix-guidance-trans-students
https://www.highereddive.com/news/court-temporarily-halts-ed-dept-from-enforcing-lgbtq-protections-under-titl/627480/
https://www.natlawreview.com/article/stopping-woke-florida-hb-7-bill-attempts-to-put-florida-employers-dei-efforts-to
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Some Key Features of Proposed Title IX Regulations: 

Sex stereotypes, Pregnancy, Sexual orientation, Gender 
identity are covered under Title IX

https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www.justice.gov/sites/default/files/opa/legacy/2013/05/09/um-ltr-findings.pdf
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Proposed Title IX Regulations: 

Emphasis on Pregnancy and Parenting 
Students

The proposed regulations would update existing protections for 

students, applicants, and employees against discrimination 

because of pregnancy or related conditions. The proposed 

regulations would strengthen requirements that schools provide 

reasonable modifications for pregnant students, reasonable 

break time for pregnant employees, and lactation space.

FACT SHEET: U.S. Department of Education’s 2022 Proposed 

https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://content.govdelivery.com/accounts/USED/bulletins/31c1bdd
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
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NOTE: Discipline v. Punishment

While punishment focuses on making a child suffer for 

breaking the rules, discipline is about teaching him how to 

make a better choice next time.

https://www.verywellfamily.com/the-difference-between-punishment-and-discipline-1095044#:~:text=When%20it%20comes%20to%20correcting%20your%20child%27s%20misbehavior%2C,Punishment%20instills%20a%20penalty%20for%20a%20child%E2%80%99s%20offense.
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-factsheet.pdf
https://www.insidehighered.com/news/2022/09/14/thousands-weigh-new-title-ix-rules
https://www.insidehighered.com/news/2022/09/14/thousands-weigh-new-title-ix-rules
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� Notice of the school’s grievance process

� The opportunity, if any, to engage in an informal resolution process

� Key details of the alleged sexual harassment

� Who was involved in the incident

� Date and time of the incident, if known

� Location, if known

� The alleged misconduct that constitutes sexual harassment

� A statement that the respondent is presumed not responsible at the outset of the 
process and can only be found responsible after the grievance concludes

�
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The third prong of the § 106.30 definition of sexual harassment 
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(ii) If, in the course of an investigation, the recipient decides to 

investigate allegations about the complainant or respondent 

that are not included in the notice provided pursuant to 

paragraph (b)(2)(i)(B) of this section, the recipient must provide 

notice of the additional allegations to the parties whose 

identities are known. 

§ 106.45(b)(2)(ii)

(emphasis added)

Special Issues Highlight #9
Preparing for an Interview

� A formal complaint has been received (and signed). 

� An initial meeting with the Title IX Coordinator has happened 
to provide support measures.

� A notice of investigation has gone out to both parties.

� The case has been assigned to you (the investigator) or as the 
Title IX Coordinator, you are the investigator, or you have 
outsourced the investigation.

� The investigator has read the formal complaint. 

� Which route for investigations has your school opted for?
� Investigations with or without credibility assessments?  

What has happened? 

� Read the Formal Complaint 

� Write out the questions you have about the report on first read. 

� Read the Formal Complaint again. 

� What additional questions do you have about the incident narrative. 

� Who is identified in the Formal Complaint you feel you need to interview. 

� What questions do you have for those individuals? 

� Have all of these typed out ahead of the first interview. 

� Revise and update with additional questions and witnesses as 

you go. 
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� Baseline knowledge = 

� How to evaluate risk

� Factors to consider in decision-making

� Medically accurate knowledge of sex, reproduction, sexual health

� Ability to navigate interpersonal relationships

� Communication skills

� Conflict resolution skills

� Emotional intelligence

� Not all students know the same thing about the same 
things 

Meet the student where they are: 

�
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Complainant has filed and signed a formal complaint alleging sexual 
misconduct by Respondent. In an interview with you, the Title IX Investigator, 
the Respondent claims that someone other than Respondent committed the 
alleged sexual assault against Complainant on the night in question, and that 
Complainant has deliberately filed a complaint against Respondent to “get 
even with Respondent.” The alleged assault occurred at an off-campus 
building owned by a recognized student organization during a party where 
everyone was engaged in heavy alcohol use.  Respondent, who is unable to 
afford an attorney, asks you, the Investigator, to help Respondent determine 
what evidence would help demonstrate that Respondent is not the actual 
perpetrator.

Scenario #4

¶ Who bears the burden of evidence in this situation?

¶ What type of exculpatory evidence could support Respondent’s claims? What 

type of inculpatory evidence might undermine Respondent’s claims?

¶ In light of “rape shield” protections, how might Complainant be questioned 

regarding this information in a follow-up interview?

¶
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The Department agrees with commenters that even so-called 

“he said/she said” cases often involve evidence in addition to 

https://www.justia.com/documents/trials-litigation-caci.pdf


©NASPA/Hierophant Enterprises, Inc, 2023. Copyrighted material. Express permission to post this 
material on the Hope College website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 

proprietary reasons, except 

https://sites.ed.gov/titleix/



	Slide 1: TRAINING MATERIALS Track 3: Title IX Investigators  Spring 2023
	Slide 2: Introduction:           Critical Issues in Title IX and Sexual Misconduct
	Slide 3: This Module is Designed for:
	Slide 4: Structure of the NASPA Title IX Training
	Slide 5
	Slide 6: A Few Initial Thoughts on the New Regulations
	Slide 7: Some Key Features of the New Regulations
	Slide 8: Some Key Features of the New Regulations
	Slide 9: Training Mandates Specific to the New Regulations
	Slide 10: Posting Training Materials to Your Website
	Slide 11: Permission from NASPA and Speakers
	Slide 12: Training Time Estimated by the Department
	Slide 13: Personnel
	Slide 14: Prevalence Data 
	Slide 15: Prevalence Data – Postsecondary Institutions Cont’d
	Slide 16
	Slide 17: The Controversial Science of Sexual Predation 
	Slide 18: Trauma-Based Approaches
	Slide 19: Trauma
	Slide 20: Trauma Cont’d
	Slide 21: Trauma Cont’d
	Slide 22: “Victim”/“Survivor” or “Perpetrator”
	Slide 23: Our Mission Has Not Changed…
	Slide 24: Title IX: FINAL RULE
	Slide 25: Summary of Basic Requirements for a Grievance Process 
	Slide 26: Tuning
	Slide 27: § 106.45 may not be circumvented… 
	Slide 28: Retaliation
	Slide 29: Four Corners Model
	Slide 30: Timing
	Slide 31: The Social Context
	Slide 32: Further training recommended…
	Slide 33: Thank You… 
	Slide 34: Legal Foundations for    Title IX Investigators Under the New Regulations
	Slide 35: This Module is Designed for:
	Slide 36: Why does this module combine these two tracks?
	Slide 37: What is Title IX? What is its mission?
	Slide 38: Title IX: FINAL RULE
	Slide 39: Title IX: FINAL RULE
	Slide 40: Title IX: FINAL RULE
	Slide 41: Special Issues in Investigation*
	Slide 42: A Review of the New Regulations
	Slide 43: Is “sex” defined in the new regulations?
	Slide 44: § 106.30(a) Definitions. 
	Slide 45: “Actual Knowledge”
	Slide 46: “Complainant”
	Slide 47: “Respondent”
	Slide 48: More on Complainants/Respondents
	Slide 49: “Consent”
	Slide 50: “Consent”—Not Defined in New Regulations
	Slide 51: “Formal Complaint”
	Slide 52: “Formal Complaint” Cont’d
	Slide 53: “Sexual Harassment”  [Three-Prong Test]
	Slide 54: First Amendment and the Second Prong
	Slide 55: “Stalking” (Clery Act Definition)
	Slide 56: “Domestic Violence” (Clery Act Definition)
	Slide 57: “Dating Violence” (Clery Act Definition)
	Slide 58
	Slide 59: “Supportive Measures”
	Slide 60: “Supportive Measures”  Cont’d
	Slide 61: § 106.44 Recipient’s response to sexual harassment. 
	Slide 62: §106.44(a) General response to sexual harassment.
	Slide 63: §106.44(a) Cont’d
	Slide 64: §106.44(a) Cont’d
	Slide 65: §106.44(b) Response to a formal complaint. 
	Slide 66: §106.44(c) Emergency removal.
	Slide 67: §106.44(d) Administrative leave.
	Slide 68: § 106.45 Grievance process for formal complaints of sexual harassment. 
	Slide 69: § 106.45(a) Discrimination on the basis of sex.
	Slide 70: § 106.45(b) Grievance process. 
	Slide 71: § 106.45(b)(1)(i)
	Slide 72: § 106.45(b)(1)(ii)
	Slide 73: § 106.45(b)(1)(iii)
	Slide 74: § 106.45(b)(1)(iii) Cont’d
	Slide 75: § 106.45 (b)(1)(iii) Cont’d
	Slide 76: § 106.45(b)(1)(iv)
	Slide 77: § 106.45(b)(1)(v)
	Slide 78: § 106.45(b)(1)(vi)
	Slide 79: § 106.45(b)(1)(vii)
	Slide 80: § 106.45(b)(1)(viii)
	Slide 81: § 106.45(b)(1)(ix)
	Slide 82: § 106.45(b)(1)(x)
	Slide 83: § 106.45(b)(2)(i)
	Slide 84: § 106.45(b)(2)(i)(A)
	Slide 85: § 106.45(b)(2)(i)(B)
	Slide 86: § 106.45(b)(2)(ii)
	Slide 87: § 106.45(b)(3)(i)
	Slide 88: § 106.45(b)(3)(ii)
	Slide 89: § 106.45(b)(3)(iii)
	Slide 90: § 106.45(b)(4)
	Slide 91: § 106.45(b)(5)
	Slide 92: § 106.45(b)(5)(i)
	Slide 93: § 106.45(b)(5)(ii)
	Slide 94: § 106.45(b)(5)(iii)
	Slide 95: § 106.45(b)(5)(iv)
	Slide 96: § 106.45(b)(5)(v)
	Slide 97: § 106.45(b)(5)(vi)
	Slide 98: § 106.45(b)(5)(vi) Cont’d
	Slide 99: § 106.45(b)(5)(vii)
	Slide 100: § 106.45(b)(6)(i)
	Slide 101: § 106.45(b)(6)(i) Cont’d
	Slide 102: § 106.45(b)(6)(i) Cont’d
	Slide 103: § 106.45(b)(6)(i) Cont’d
	Slide 104: § 106.45(b)(7)(i)
	Slide 105: § 106.45(b)(7)(ii)(A)
	Slide 106: § 106.45(b)(7)(ii)(B)
	Slide 107: § 106.45(b)(7)(ii)(C)
	Slide 108: § 106.45(b)(7)(ii)(D)
	Slide 109: § 106.45(b)(7)(ii)(E)
	Slide 110: § 106.45(b)(7)(ii)(F)
	Slide 111: § 106.45(b)(7)(iii)
	Slide 112: § 106.45(b)(7)(iv)
	Slide 113: § 106.45(b)(8)(i)
	Slide 114: § 106.45(b)(8)(i)(A-C)
	Slide 115: § 106.45(b)(8)(ii)
	Slide 116: § 106.45(b)(8)(iii)(A-F)
	Slide 117: § 106.45(b)(9)
	Slide 118: § 106.45(b)(9)(i)
	Slide 119: § 106.45(b)(9)(ii-iii)
	Slide 120: § 106.45(b)(10)(i)(A)
	Slide 121: § 106.45(b)(10)(i)(B-D)
	Slide 122: § 106.45(b)(10)(ii)
	Slide 123: § 106.71 Retaliation.
	Slide 124: § 106.71(a)
	Slide 125: § 106.71(a) Cont’d
	Slide 126: § 106.71(b)(1)
	Slide 127: § 106.71(b)(2)
	Slide 128: Law Enforcement Activity/ Criminal Proceedings
	Slide 129: Concurrent Law Enforcement Activity
	Slide 130: Concurrent Law Enforcement Activity Cont’d
	Slide 131: Law Enforcement Cannot Be Used to Skirt Title IX Process
	Slide 132: Police Investigations
	Slide 133: Confidentiality
	Slide 134: Confidentiality and FERPA Protections
	Slide 135: Special Issues for Investigations
	Slide 136: Who Should Serve as an Investigator?
	Slide 137: Job Description
	Slide 138: Requirements
	Slide 139: Requirements (cont’d)
	Slide 140: “Adversarial in Nature”
	Slide 141: The Investigation Process Itself
	Slide 142: The Minimum and Maximum Role of the Title IX Investigator 
	Slide 143: The Minimum and Maximum Role of the Investigator Cont’d
	Slide 144: Sample Policy Elements 
	Slide 145
	Slide 146: Scope/Off-Campus Jurisdiction
	Slide 147: “Involvement in an education program or activity”
	Slide 148: Educational Program or Activity  §106.44(a) General response to sexual harassment.
	Slide 149: §106.8(d) Application outside the United States.
	Slide 150: Relevance 
	Slide 151: Relevance Cont’d
	Slide 152: Prior Sexual History/Sexual Predisposition
	Slide 153: Rape Shield Language
	Slide 154: Consent and Rape Shield Language
	Slide 155: Rape Shield Language
	Slide 156: Rape Shield Protections and the Investigative Report
	Slide 157: Bias, Impartiality, Conflicts of Interest, Sex Stereotypes
	Slide 158: Bias/Prejudice/Stereotypes/Prejudgment/Conflicts of Interest
	Slide 159: Bias/Conflicts of Interest
	Slide 160: “Bias” in Ikpeazu v. University of Nebraska
	Slide 161: “Bias”
	Slide 162: Does DOE require “Implicit Bias” training?
	Slide 163
	Slide 164
	Slide 165
	Slide 166
	Slide 167
	Slide 168: “Sex Stereotypes”
	Slide 169
	Slide 170: You have no “side” other than the integrity of the process.
	Slide 171
	Slide 172: Thank You!  Assessment to follow…  
	Slide 173: Title IX Evidence Issues
	Slide 174: This Module is Designed for
	Slide 175: Overview
	Slide 176: Evidence Resources 
	Slide 177:   Let’s examine some language from the final regulations…
	Slide 178: § 106.45 (1)(iii) Grievance process for formal complaints of sexual harassment. 
	Slide 179: § 106.45 (1)(ii) Grievance process for formal complaints of sexual harassment. 
	Slide 180: § 106.45 (1)(iv) Grievance process for formal complaints of sexual harassment. 
	Slide 181: § 106.45 (1)(vii) Grievance process for formal complaints of sexual harassment. 
	Slide 182: § 106.45 (1)(x) Grievance process for formal complaints of sexual harassment. 
	Slide 183: § 106.45 (5)(i) Grievance process for formal complaints of sexual harassment. 
	Slide 184: § 106.45 (5)(ii) Grievance process for formal complaints of sexual harassment. 
	Slide 185
	Slide 186: § 106.45 (5)(iii) Grievance process for formal complaints of sexual harassment. 
	Slide 187: § 106.45 (5)(vi) Grievance process for formal complaints of sexual harassment. 
	Slide 188: § 106.45 (5)(vii) Grievance process for formal complaints of sexual harassment. 
	Slide 189: § 106.45 (6)(i) Grievance process for formal complaints of sexual harassment. 
	Slide 190: § 106.45 (6)(i) Grievance process for formal complaints of sexual harassment. [Cont’d]
	Slide 191: § 106.45 (6)(i) Grievance process for formal complaints of sexual harassment. [Cont’d]
	Slide 192: § 106.45 (6)(ii) Grievance process for formal complaints of sexual harassment. 
	Slide 193: Let’s Look at Some of the Comments in the Regulations 
	Slide 194
	Slide 195
	Slide 196
	Slide 197
	Slide 198
	Slide 199
	Slide 200
	Slide 201
	Slide 202
	Slide 203
	Slide 204
	Slide 205
	Slide 206
	Slide 207
	Slide 208
	Slide 209
	Slide 210
	Slide 211
	Slide 212: Considerations for Applying Regulatory Requirements
	Slide 213: Recipients may not…
	Slide 214
	Slide 215: Credibility Determinations
	Slide 216: Credibility Determinations
	Slide 217: Relevance
	Slide 218: Title IX Regulations – Relevance 
	Slide 219: FRE 401 – Court Room Test for  Relevant Evidence 
	Slide 220: Merriam Webster Definition of Relevant 
	Slide 221: What is Probative? 
	Slide 222: FRE 403 = Court Room Exclusions  Not Applied to Title IX Hearings
	Slide 223: What Exclusions do Apply in Title IX Hearings 
	Slide 224: Relevant but Hostile 
	Slide 225: Rape Shield Language
	Slide 226: Title IX Hearing – FRE 412 Rape Shield Protections 
	Slide 227: Relevance Litany…Making the Determination 
	Slide 228: Cross Examination & Relevance Determinations
	Slide 229: Evidentiary Standards 
	Slide 230: Standard of Proof - Preponderance of the Evidence 
	Slide 231: Standard of Proof – Clear and Convincing 
	Slide 232: Inculpatory Evidence
	Slide 233: Exculpatory Evidence
	Slide 234: Court Room Expert Testimony  Requirements– FRE 702
	Slide 235: Title IX Regulations – Expert Witnesses
	Slide 236: Hearsay, Character, etc.. 
	Slide 237: FRE 801 – Hearsay 
	Slide 238: FRE 801 - Exclusions From Hearsay 
	Slide 239: FRE 803 – Exceptions to the Rule Against Hearsay  
	Slide 240: Statements Not Subject to Cross Exam 
	Slide 241: Potential Federal Court Rulings on Evidence 
	Slide 242: Thank You!
	Slide 243: Interview Techniques for Title IX Investigators Under the New Regulations
	Slide 244: This Module is Designed for 
	Slide 245: Reference 
	Slide 246: Decisions and Flexibility
	Slide 247: Outsourcing Is an Option 
	Slide 248: A note about §106.45(b)(7)
	Slide 249: § 106.45(b)(5)(i)-(vii)
	Slide 250: 106.45(b)(5)(i)-(vii) continued
	Slide 251: Training 
	Slide 252: § 106.45(b)(1)(i)-(x)
	Slide 253: § 106.45(b)(1)(i)-(x) continued
	Slide 254: § 106.45(b)(1)(i)-(x) continued
	Slide 255: Training 
	Slide 256: Investigations 
	Slide 257: What has happened?  
	Slide 258: Preparing your questions pre-interview 
	Slide 259: § 106.45(b)(5)(iv)
	Slide 260: Crossover interview techniques
	Slide 261: Fact Finding and Data Collection (with credibility assessment) 
	Slide 262: How to start an interview
	Slide 263: Remember your role
	Slide 264: Follow-up questions  
	Slide 265: Clarifications 
	Slide 266: Sense and Feel questions 
	Slide 267: A word about trauma
	Slide 268: Meet the student where they are: 
	Slide 269: Gathering and Evaluating Evidence (with Credibility Assessment) 
	Slide 270: Types of Evidence 
	Slide 271: Ask them for evidence they want reviewed
	Slide 272: Credibility of the Parties and Evidence
	Slide 273: Credibility: EEOC Guidance 
	Slide 274: Investigative relevance 
	Slide 275: Investigative relevance continued
	Slide 276: § 106.45(b)(7)
	Slide 277: An Investigative Note about Rape Shield Laws 
	Slide 278: Rape Shield Continued 
	Slide 279: Obligations 
	Slide 280: Obligations Continued 
	Slide 281: Without Credibility Assessment 
	Slide 282: Why would you consider this? 
	Slide 283: Bias, Impartiality, Conflicts of Interest, Sex Stereotypes
	Slide 284: Bias/Conflict of Interest 
	Slide 285: “Bias” in Ikpeazu v. University of Nebraska
	Slide 286: Bias
	Slide 287: Does DOE require “Implicit Bias” training?
	Slide 288: Final Thought 
	Slide 289: Thank You…  
	Slide 290: Constructing a Report 
	Slide 291: This Module is Designed for 
	Slide 292: Reference 
	Slide 293: Outsourcing Is an Option 
	Slide 294: Bias/Conflict of Interest 
	Slide 295: Investigation Obligations  
	Slide 296: § 106.45(b)(5)(i)-(vii) 
	Slide 297: § 106.45(b)(5)(i)-(vii) continued
	Slide 298: Report Purpose  
	Slide 299: Report purpose and combining continued 
	Slide 300: Findings or Conclusions in Report? 
	Slide 301: Elements of the Investigative Report 
	Slide 302: No Position 
	Slide 303: Why review the report?
	Slide 304: Discretion
	Slide 305: Discretion continued
	Slide 306: Reminders 
	Slide 307: Reminders continued
	Slide 308: § 106.45(b)(7)
	Slide 309: Report Sections to Consider 
	Slide 310: Background
	Slide 311: Jurisdiction 
	Slide 312: Scope 
	Slide 313: Scope continued 
	Slide 314: Scope continued
	Slide 315: Relevant policies** 
	Slide 316: Investigation SUMMARY
	Slide 317: Analysis (this could be relevance or credibility)** 
	Slide 318: Summary of the Analysis** 
	Slide 319: Credibility Assessment** 
	Slide 320: Credibility Assessment** 
	Slide 321: Relevant Evidence 
	Slide 322: Conclusions and/or Recommendations** 
	Slide 323: Involve your colleagues 
	Slide 324: Bias, Impartiality, Conflicts of Interest, Sex Stereotypes
	Slide 325: Bias/Conflict of Interest 
	Slide 326: “Bias” in Ikpeazu v. University of Nebraska
	Slide 327: Bias
	Slide 328: Does DOE require “Implicit Bias” training?
	Slide 329: Final Thought 
	Slide 330: Thank You…  
	Slide 331: Title IX Update:        Spring 2023
	Slide 332: This Module is Designed for:
	Slide 333
	Slide 334
	Slide 335: The Title IX Landscape
	Slide 336: Before We Dig in Let’s Consider the “Landscape”…
	Slide 337: Examples of Title IX Regulatory Enforcement Under Biden
	Slide 338: Examples of Title IX Regulatory Enforcement Under Biden
	Slide 339: Examples of Title IX Regulatory Enforcement Under Biden
	Slide 340: Examples of Title IX Regulatory Enforcement Under Biden
	Slide 341: OCR Resource: Discrimination Based on Pregnancy and Related Conditions released in October 2022
	Slide 342: Title IX— Cultural and Legal Issues
	Slide 343: Title IX— Cultural and Legal Issues
	Slide 344: Title IX— Cultural and Legal Crossfire
	Slide 345: American Law Institute (ALI) Document (2022)  
	Slide 346: Title IX- Some Observations on Related  Litigation and Legal Issues
	Slide 347: Title IX Updates—Court Watch 
	Slide 348: Title IX Updates—Court Watch 
	Slide 349: Title IX Updates—Court Watch 
	Slide 350: Dimensions of Title IX-Related Litigation
	Slide 351: Dimensions of Title IX-Related Litigation
	Slide 352: Civil Action Under Title IX
	Slide 353: “Gebser/Davis Framework” for Evaluating Institutional Compliance (with Some Twists)
	Slide 354
	Slide 355: “Deliberate Indifference”
	Slide 356: “Deliberate Indifference” Cont’d
	Slide 357: Athletic Equity  Balow et al v. Michigan State et al, No. 1:21-cv-44 (6th Cir. 2022).   
	Slide 358: Deliberate Indifference  Kollaritsch v. Michigan State Univ. Bd. of Trustees, 944 F.3d 613 (6th Cir. 2019). 
	Slide 359: Deliberate Indifference  Kollaritsch v. Michigan State Univ. Bd. of Trustees, 944 F.3d 613 (6th Cir. 2019). 
	Slide 360: Due Process
	Slide 361: Erroneous Outcome  Yusuf v. Vassar College, 35 F.3d 709 (2d Cir. 1994).
	Slide 362: Selective Enforcement  Yusuf v. Vassar College, 35 F.3d 709 (2d Cir. 1994). 
	Slide 363: Selective Enforcement  Radwan v. Manuel, No. 20-2194 (2d Cir. Nov. 30, 2022).
	Slide 364: Plausible Inference  Doe v. Purdue Univ., 928 F.3d 652 (7th Cir. 2019).
	Slide 365: “Preventable” Sexual Assault Claims – State Negligence Claims  Karasek v. Regents of Univ. of California, 956 F.3d 1093 (9th Cir. 2020). 
	Slide 366: Hazing/Student Safety  
	Slide 367: Breach of Contract  Doe v. University of the Sciences, No. 19-2966 (3d Cir. May 31, 2020).  
	Slide 368: Breach of Contract  Stiles v. Brown University and Smith v. Brown University
	Slide 369: SCOTUS/Bostock and Implications for Title IX
	Slide 370: Bostock: Critical Language
	Slide 371: Bostock: Critical Language
	Slide 372: The Bostock Caveats
	Slide 373: The Bostock Caveats
	Slide 374: Battleground: Bostock and the New Dept. of Education Position on LGBTQ Protections
	Slide 375: Bostock and the New Dept. of Education Position on LGBTQ Protections Cont’d
	Slide 376: The New Dept. of Education Position on LGBTQ Protections visible before June 23, 2022
	Slide 377: Bostock Pushback
	Slide 378: Faith and Trifurcation?    Our Lady of Guadalupe School v. Morrissey-Berru (July 8, 2020)
	Slide 379: Some Reflections on Bostock and Title IX?
	Slide 380:    AREAS TO WATCH: ATHLETICS AND MEDICAL  Snyder-Hill et al. v. The Ohio State University, Ohio Southern District Court, Case No. 2:18-cv-00736-MHW-EPD
	Slide 381: Concluding Thoughts: Litigation
	Slide 382: Aspect of 2020 Regulations Struck Down  34 CFR § 106.45(b)(6)(i) Vacated in Victim Rights Law Center et al. v. Cardona
	Slide 383: 34 CFR § 106.45(b)(6)(i)
	Slide 384: § 106.45(b)(6)(i) Cont’d
	Slide 385: § 106.45(b)(6)(i) Cont’d
	Slide 386: § 106.45(b)(6)(i) Cont’d
	Slide 387: Victim Rights Law Center et al. v. Cardona
	Slide 388: Victim Rights Law Center et al. v. Cardona
	Slide 389: Victim Rights Law Center et al. v. Cardona
	Slide 390: The 2022 Proposed Title IX Regulations:   Highlights from DOE in Their Own Words
	Slide 391: Some Key Features of Proposed Title IX Regulations:   Sex stereotypes, Pregnancy, Sexual orientation, Gender identity are covered under Title IX
	Slide 392: Proposed Title IX Regulations:   Hostile Environment Sexual Harassment 
	Slide 393: Obama-Era Definition of Hostile Environment
	Slide 394: Trump-Era Definition “Sexual Harassment”  [Three-Prong Test]
	Slide 395: Biden-Era Definition of Sex-Based Harassment
	Slide 396: A Note on “Unwelcome Conduct”
	Slide 397: Proposed Title IX Regulations:   Emphasis on Pregnancy and Parenting Students
	Slide 398: NOTABLE  U.S. Department of Education’s Office for Civil Rights Announces Resolution of Pregnancy Discrimination Investigation of Salt Lake Community College  
	Slide 399: Proposed Title IX Regulations:   Broadens Mandated Reporters on Campus
	Slide 400: Note:   “Employee with responsibility for administrative leadership, teaching, or advising”
	Slide 401: A Note on Barriers to Reporting and Prevention
	Slide 402: Proposed Title IX Regulations:   Outlines Key Grievance Procedure Requirements
	Slide 403: A Note on “Bias” and “Impartiality”…
	Slide 404: ALI on “Bias” and “Impartiality”:
	Slide 405: “Bias”  
	Slide 406: Proposed Title IX Regulations:   Outlines Key Grievance Procedure Requirements
	Slide 407: Proposed Title IX Regulations:   Outlines Key Grievance Procedure Requirements
	Slide 408: NOTE: Standard of Proof Alignment with ALI
	Slide 409: NOTE: Discipline v. Punishment
	Slide 410: Proposed Title IX Regulations:   Supportive Measures for Any Sex Discrimination
	Slide 411: Proposed Title IX Regulations:   Retaliation
	Slide 412: What’s next for the proposed regulations?
	Slide 413: Where is Title IX headed?
	Slide 414: What does the future hold for Title IX? Take-aways….
	Slide 415: What does the future hold for Title IX? Take-aways….
	Slide 416: What does the future hold for Title IX? Take-aways….
	Slide 417: What does the future hold for Title IX? Take-aways….
	Slide 418: Thank You… 
	Slide 419: LIVE SESSION on Title IX Investigations  March 10, 2023
	Slide 420: This Live Session is Designed for…
	Slide 421: What we hope to accomplish…
	Slide 422
	Slide 423: Special Issues Highlight #1 Relationships of Investigator to Other Title IX Operatives
	Slide 424: Title IX Investigator  Title IX Coordinator
	Slide 425: Title IX Investigator  Title IX Decision-Maker
	Slide 426: Special Issues Highlight #2 Written Notification Prior to an Investigation
	Slide 427: Written Notification to Parties BEFORE Any Initial Interview with the Respondent
	Slide 428: Remember the Presumption of Non-Responsibility
	Slide 429: July 2021 Q&A 
	Slide 430: Special Issues Highlight #3 Concurrent Law Enforcement Investigation/Police Reports
	Slide 431: Concurrent Law Enforcement Activity
	Slide 432: Police Investigations
	Slide 433
	Slide 434: Special Issues Highlight #4 Definition of “Sexual Harassment”
	Slide 435: “Sexual Harassment”  [Three-Prong Test]
	Slide 436: Special Issues Highlight #5 Definition of “Consent”
	Slide 437: Consent 
	Slide 438: Consent 
	Slide 439: Consent 
	Slide 440: Elements to Consider 
	Slide 441: Special Issues Highlight #6 Scope
	Slide 442: §106.44(a) General response to sexual harassment.
	Slide 443: Example of “Scope” in a Policy
	Slide 444: Special Issues Highlight #7 Dismissals
	Slide 445: § 106.45(b)(3)(i)
	Slide 446: § 106.45(b)(3)(ii)
	Slide 447: § 106.45(b)(3)(iii)
	Slide 448
	Slide 449: More on Dismissals
	Slide 450: Special Issues Highlight #8 Investigating New Issues That Arise In an Investigation
	Slide 451: § 106.45(b)(2)(ii)
	Slide 452: Special Issues Highlight #9 Preparing for an Interview
	Slide 453: What has happened?  
	Slide 454: Preparing your questions pre-interview 
	Slide 455: Crossover interview techniques
	Slide 456: Special Issues Highlight #10 Fact Finding and Data Collection 
	Slide 457: How to start an interview
	Slide 458: Remember your role
	Slide 459: Follow-up questions  
	Slide 460: Clarifications 
	Slide 461: Sense and Feel questions 
	Slide 462: A word about trauma
	Slide 463: Meet the student where they are: 
	Slide 464: Ask them for evidence they want reviewed
	Slide 465: Why would you consider conducting an investigation without assessing credibility? 
	Slide 466: Tabletop Exercises and Breakout Groups
	Slide 467: Breakout Groups
	Slide 468: Scenario #1
	Slide 469: Scenario #1—Questions 
	Slide 470: Special Issues Highlight #11 Minimum and Maximum Role of Investigators
	Slide 471: The Minimum and Maximum Role of the Title IX Investigator 
	Slide 472: The Minimum and Maximum Role of the Investigator Cont’d
	Slide 473: Remember § 106.45(b)(1)(x)
	Slide 474: Scenario #2
	Slide 475: Scenario #2—Questions 
	Slide 476: Special Issues Highlight #12 “Universe of Evidence,” “Relevance” and Rape Shield Protections
	Slide 477: § 106.45(b)(5)(vi)
	Slide 478: § 106.45(b)(5)(vi) Cont’d
	Slide 479: § 106.45(b)(5)(vii)
	Slide 480: “Universe of Evidence”
	Slide 481: Submission of Evidence and Sharing of Responses
	Slide 482: Not Allowing Parties to Respond to Additional Evidence
	Slide 483
	Slide 484
	Slide 485: Paring Down the “Universe” to “Relevant”
	Slide 486: Relevance
	Slide 487: Relevance 
	Slide 488: Relevance Cont’d
	Slide 489: Rape Shield Protections and the Investigative Report
	Slide 490: Prior Sexual History/Sexual Predisposition
	Slide 491: Rape Shield Language
	Slide 492: Possible Format for the Final Investigative Report
	Slide 493: Scenario #3
	Slide 494: Scenario #3—Questions
	Slide 495: Special Issues Highlight #13 Advisors
	Slide 496: § 106.45(b)(5)(iv)
	Slide 497
	Slide 498: Advisors
	Slide 499: Scenario #4
	Slide 500: Scenario #4—Questions
	Slide 501: Special Issues Highlight #14 Burden of Gathering Evidence and Burden of Proof…Thinking Ahead to the Hearing
	Slide 502: § 106.45(b)(7)
	Slide 503: § 106.45(b)(1)(ii)
	Slide 504: Recipient Bears the Burden of Gathering Evidence
	Slide 505: Burden to Gather Inculpatory and Exculpatory Evidence
	Slide 506: Objective Evaluation of Evidence
	Slide 507: Data Gaps
	Slide 508: Burden of Proof
	Slide 509: Standard of Evidence - Preponderance of the Evidence 
	Slide 510: Standard of Evidence – Clear and Convincing 
	Slide 511: Special Issues Highlight #15 Counterclaims
	Slide 512: Counterclaims
	Slide 513: Closing
	Slide 514: Closing Thought
	Slide 515: Watch YouTube for Videos from OCR
	Slide 516
	Slide 517: A Reminder…
	Slide 518
	Slide 519: Thank You…   Questions? 

